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DECISION A .. l'!D ORL>ER 01'-~ 
TV!OT!ONS TO DISlV1ISS A_.i\ID 
FOR SLTlVHv!.ARY JUDG[vit:NT 

"l'ht· plclintiff allegcs that he suffered serious bodjly injuries vvhen he s.lrpj.JE-d and 

.. ' ~ . . - . . ~ . .. ' - . 
tell on the prnperty ot the d.ctenci?J"tts :;trang, c.l/ b/ a 1\-lacUonaJd's ~uper J\'1ark.ct 

1 q r , • ' • .1 • r r·'· .l 1 • ·,l , t 1 1 r , 
! !ll_' pli:Jl n ro rr 1n1 r1 ;HPn t !l IS Cc1AC oy nnng tne con1p1a1T1[ '''/l tn Ul(:' c1erK or couns on 

)de; b t.· r i J '~002, t.he las t possiblc da v bcfore the expiration of the sta tu te of Linlitab()n::=;. 

Dctcr~d<~;1t \'iid_dlcsc:x \fut-ua1 i\.ssurance Cornpany (~v1:iddlt-:,sex) \V<JS nc'.:l.x 

<.;'.,Pr''-'~-,1-! \A!',·;,i,, ;-,, ,. -,,.,, . 
...__L > .,_.,_.,_ • ' ,_. ~ l. i _l f' •" nt the cornplalnt or ~-lLlmm.ons, altl1ough 1 t \-v as i:nvare of the el eu rn 

lht":--.e .-\rf' the tHi;;in;_~l de!:end;:mts as n.':',mcd in pl.Jintiff's co:mp!atnt. UnJy J~ichard Jnd 1\!arjuric Strang 

i"i1e ;:ourt grar:te-d t';.vo scparate extcns1ons t-~J Kah:\ Dcce-n1bcr -~\ 2002 ar1..:i. jan uari.: "22, 2003. Tiw usu al 
proof and reb.Hn oi service i s no t fl'llmd in the fi1e. 



A < • • o • • O • O ,0." • • 

bccause o:t preliminary pre-suit inquines rnade at a ttme ~vtten plruntltt v.ras represented. 

by counsel. It is not kno"~Nn 1A.rhen pl;:~-innrr and counsel partcd corr1panyr b ut lv1r. Kalis 

appeared pro se at all tilTtes since the con-~plaint w-as filed in October 2002 unt:il a hearing 

vvas scheduled on de±endants' pending n1otions to disrrtiss and for surnrrlary judgment 

un October 18, 2004 t.~e court (Hurnpl-..rey, C.J.) disn1issed !vliddlesex tor 

phuntiff'.~ fGilure to obta1n serv1ce and exduded (~xpert tet'timony fron1 be.1ng offt>red by 

plaintiff for failure to designate experts and coJ:nply vvit.t.l discovery. 

CT. LJctober ·t s, LUU4 t.~e·court also ordered plaintiff to cotnpiy "vith ttlc i\DR 

requirements of !vLR.Civ.P. 16B vvit.l:lin 30 days or !!t..his acnon shall he disnussed zoit!z 

pn::}lt-dice."] (ernphclSJS added). To date, the _recurd does not shovv that the p1c::nnliff has 

done anyt~ing in an atternpt to com.ply "vith AU1< proccdurcs. 

II. BA.CKGROlJl'<ID 

Stanley Kalis aueges that on u~.:tooer lO, 1996, he exiteU Iv!acDonald's !V!arket ]n Bangor 

around 7:30 P\·i. He c!ai!ns that the- stairs were un!lgnted, the steps v.·ere loose, and the ra!llng 

\V ElS missing
7 

which caused him to falt Kalis alleges that his head vvas eu t o pen and that he was 

briefly unconscious, He was taken to t:.,astern J.V!arne lviedical Center, ireated. and released. 

Plaintiff claims that it tnA1< m~mv \Veeks for tbc SVv'ellin"n on his head to subs1ae and r.hat since the -~~~~ ~~~ ...... ~ ... 

i:ftll he has sufTered Crom dizzy spells and severe headaches. 

Kalis~ cornplaint alk:ges that ht: has perman1.~nt mJune.s due l_o the f~tll, ' ,. 
lllCJUlllng 

depression, back patn, and the lnss nfhis '"sexu.al actlvtt1es.'~ }-Te also allege~ that pnor to the 

accident, he had planned to get into the Jm1dscaping bustness, \Vas physlcally active and dated 

See Order of Cb.ief Justice Humphrey da ted October 1.8, 2004. 
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Knl i.~ al1ej)e~ the Strant1 . .::. a.s thvners of the huildin2. knev...' the conJition (J f the stair~ and ------------·c-·-------- ------o·> • .. H 

l_)n Decernher 3, 2004 dei'cndants filcd a motion to disrniss ba:.;(.~d on plaintiff~'> fjil_ure to 

eviLknct; w 1ink i1l;.; present day mabdit·s to the 1996 falL 

i!! thc!r anSL'Ver, i he Sir:-mgs dcnicd r bat they werc the owners or the Hl(lrket ai the i_irnl,· or 

the bu~Iness but Strang retaincd title tu lht~ real cstate throug:h a l~ase purchase anangentcnt. 

\VHnur~l'-Vll <J ho ut thret:~ y ears hefixe the date of plai..11tiffs ialL 

Plain!.i!Tobjccis to i h_, 1nnlion lo disn1is~, stating his landlord in Florida thn_~w H\Nay many 

t)f bis docwrn::nh perlaining ro ibis suiL. mduding his rnL~dit.:aJ rccrJnJs and thai he 1s eldcrly and 

• • • . 1 ' " • l' 1 '' ' ' ' 'l • ,. i • l .-~ 1 1! t "i nni JU:~linm n1~ mnworu wscaruca rec-nrus: tnr:n: JS a copy OJ a tencr 1n u1~ !lJi; 

i r•Jrn Dr. St.crhen i'ypakh_l\ D.O, dalcd i<ovember 19, 2003 thai n1edica! records of a \·isil m 

In D k-tkr k1 the ~~ottrt. rccciveJ Januarv l O. 2005. plaintitl suggcskd t\\'0 !a\V)1 u:-. tu 

mcJiaLc <.t sdikrrKnt 2rnJ a mc:dical expert. Plt1intiffa.Lo requc-sted a .lu!y or AugLL"l _"'()()_~ fnal 

' ' 



Defenda...lJ.tS filed a motion for sun1..rnary judgment on Ja.'1ua.ry 18, 2005. This mo non !S 

prirnari.ly based on piaintiff s ta11ure to designate an expert to !lnk an y clain1s of in j ur~/ as caused 

by the fall on the stairs. 

Plai.n.tift· obtained coUJ.~sel in rnid-February 2005, vvho. on -~v1ay 51 2005, the da v of the 

~ . ~ ~~ . ~ ~ ~ . . . . .. . '" .. 
sched.uled heanng tor ae.tend.ants· rnob.ons to ct1S:rruos or tor surrtrrtary Juctgment, t11ea a 

lv1otion to Lvfod i f y the ScbedulJ tlg Ordt:r lo renlstate discovery for plaintiff, anda 

lvfotion to Continue to allovv for a nei.·V d1scoverv oeriod for olaintitt. 
" ' ' 

A. Defendants' r,.fotion to Disruiss 

Defendants n1ove to J.isn1iss the cornplai11t becau5e the plaintiff is in violation of the 

October 18. 2004 order that stated that the case \Nould be dismisscd \Vith picjudicc if plaintiff did 

not completc th_e Rulc l6B rcquircments for ADR v.ithin 30 days. 

Defendants filcd this motion on Decen1ber 3. 2004, with their attorney's affida,,..it stating 

that the pJai_ntiff}Jad not co1nplied \.Vith the Order. Although the p1aintlff did suggest scvcra1 

pntcnLial rnediators v1a a January 10; 2005 letter, at that tin1e he \-Vas In vio1ation of the court 

ordcr and the cornplaint should be disn1isst:d on thosc grounds alone. and plaintiffs actions do 

not comply with Rule l6B procedures or rcquirements. 

VVhat 1s rnost darnning to plaintiff; however. IS the court' s October 18, 2004 Or der that 

becau~c he t~tilcd LO des1gnate an y n1edical or other cA}'CJ L::"!, plaintiiTis preduding tfonr utili7Jng 

any e-xpert v.:itnesscs at trlaL 

ln order to maintain a claim, a plaintiff mu~t establish a cau.sal relationship bet\-veen the 

injury that is L.l-:e subject of the hr,'vsuit and the alleged conscquences ofthat WJury. Lovc~'v' v . 

. dllstate lns. (o., 658 i\..2d 1091~ 1094 c~f1e. 1995). The burden lS on the plaintiffto provc that 

t..ite defendant v,ras negllgent a.Tid that the negiigcnt conduct proximately caused the plaintiff s 

claimed lnJunes. Cox v. iJe!a Cruz, 406 A.2d 620, 622 ( 1.'/le. 1979). 
. . . 

1 he Jury car-'.1.110t be cxpected 
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1 i . t~ . '1 . 11 Jfrhal dNerm1nar.ion !S f.l!:lSL'i,i, n ~n L.crern11:1e .... ll'- pro:x .1m ate ea u se on 1~s OWTl. o;;specm~~ y _____________ -------- - ___ --- _ ----. ( '--

speculation. 

O ' 0 ' ' O O O T ' ..... O l ~ • l ' ' ' ' 1 o• 

!n tl'H.:" J~m!tl2c! medH.::at m!onnatiO!'l tnat has neen prov1oea, tnere 1s eVH1t~ncc n1 pnor 

c:..:istin:'"'~ l>")nd1tions tt al n1:::lke l t necessary J()r J(alls to have a medical expert to op.!nt: ;::s t n the 

.,,,,., .. . ,( Ji, -, ·l--,;,"""' ·r~~ .... ;" .... ~""~ .-·,r_-,1,,•,•,• •,<;: •,•,::i ;·,,_ \~·,·h~~1t-,:,'1,11 U~',i1r-r!·'. l,i-1!" ,ln_,;iir·~- 1,•,_', •,•,·,· v,-,i,>,•,•·,",_·,",,',c ,1-,h,::l,1 :-1 i,";'· 
.• Lf,...\.Vo:Ji:.i.Jt~ll\...l...•i.~JJH~·I,...l.l..IJI.-UIV~- . ~ --~~-~~~-~ -~--~-~-~~~ AA~·A-' -- - ---

_1ury or an~,- person \VJthout Inedlc<ll trainjng ean ldentify an lHJW'y. td {'<An ex~cption Lo rb~ ru!e 

n: ... :pJirmg expert tes.tirnony ·~,vhere the negiigence and harmful results are 

::~uCficiclltly oovrPus (ts to lic \VJt!'Hn comnwn 
. . . 
Knov/Jectge '" fintf~l·nq] · · · •·•· .1 L"a-... .• _ ...... cnauon onlJrtci.J l) 

·'AlhJ\,Ving aJury ro JJlf~r causatlon on complex medical facts w1thout the aid ofc~~pcrt fl'stirnun:. 

on tt11.: subjcct and \Vithout soruc shovving that fth;:l conduct V/as 'mor~-likeiy than no( 

j th~J lllJ ury, strctchcs Hh .. ' J ury· s rol c be~yond its capacity. ,. A!erriam l.'. H'agner, 700() l'A r-: !59. ,l 

t 7 757 A .. 2d 77'6. 782 .. 

and 

PbintiiTci:..tims that he has suffercd depression, 
. . 
1nson1nJa. hcadachcs, 

~..,,,,n ,•:no'" 
!'""~ '-1'"'-··'- fo uddres~-; jast une symptom, plamtrti also 3(1rnittc-d Uwt he has 

suffcr...:d lJLhLT :n]un~~ to J.us back. i'hus, rhe back p~un he suttcrs could !1avc cithcr bc.:r: cau~:cd 

n1~:·di.ca! records und expert testimony i t wdl ' ' ,., .. . .. 
be pracncauy ln1posst!;Jc to 

accur:Jtci2, :·:epa.rak r~amttH ~ pre-e:~isting, ~:onditions fr0111 tbose cau~_;;;d by the 1996 inc[dcnt or 

subscquent m .. ~ci!;..:al conditions thal are jndc-rx~ndent frorn thusc c~u.s.:d by the tJ.li.. 

'·./'~,_{t.hough th!~l-c nulj be muitipl~ causes rtfan.y onc injury, the ;:xistencc ~;i mu! Li pk 

ofresponsib!Jity for c,1usauon al! l!H;' !llt'r•.: 

tt11ponant. Aferria.m v VYagncr! 2000 :viF 159, ;- 18, 757 l\.2d 778, 782. ,.-T O' • ' ' 

\'VH!lOUt t:V!llC!1CC O! 

; The court aL.,..) n,,tcd i·h ... -.t "exp,;rt :'ii('-dical t"c.stirnony [is] unne,:e~:sary in ca.';ec; involving cgregiOLt:-; 

! c(_)ndlll'f J ..:.uJfJr\Pnthr :-!;)pan?-nt <:15 ro !ie tvithm the undt>rstflnd i ng of la v rnf'n." (>::r ·l r t>i..l .. , n 1 



vvhat the fali causcd (mcdic.ally spea.kin.g), we are left oniy with speculatlon. Though plaintiff 

ctmms to have been 1n perfect ht!alth before the fall, there 1s evidenee to the contra.ry lll the 

recora.s t.!:1at are avauable and no \Vay to verify his c.lairns without all ofhis rnedical records. 

P!ainti±Ts attorney argues that defendanls would no t be preJ udiced by allo\1\nng hirn to 

name an expert nO"V·/, as tbey have bee.n represen~ed by counsd all a!ong and alw·ays kneVv' that an 

expert cou1a be named. However, it is unfair 1:0 l1andicap defendants for be1ng represented and 

for the i r anempt to how plai..11.tlff to relevant deadlines. 

Although Lhe court is often fairJv liberal J n gran11ng exien~.wns requtsted by pro se 

litigants and w measunng Ihe1r co1npliance wilh prncedu.ral requirernents: they are held to the 

saine standards as represented panies and ca.m1ot be af.fOrded cotrrte.:ne.s that 1nure lu the 

pr~judice of parties represented by counsel. 
.-.. r--r-> • J n • 

:see uepartment o; bnvtronmenrat rrorecnon v. 

wooaman. 1997 J\tfE 164, i] 3 697 i\ .... 2d 1295. 1297 (_-·we ho1d.prn se litigarns to the sarne 

standards as representcd parties.'~J_: l'Juj0rt v. Bangs, 644 A.2d 6. 7 (Tvle. 1994)(""W'e ha'.1(: 

repeatedly he lO that pra se parnes are subject to the sa...rne sta.11dards as represented parues J. 

In -·~ ~ . . 
(Iztrsclucl< v. Clark the La\V Lourt specifically stated t ha t holding p ro se parues to t..tris 

standard ;'is particularly true 1n areas so fundamental as the service ofprocess an.d staternent of 

the cla.im, 511 A ... 2d 36
7 

36 {.!vie. 1986), and by log1cal e.xtens1on to the procedural aspeds of 

discnvery and pn."Jv iding b~L'11C infi.-lfrnation for an oppos.mg party to be infonned and be ahle to 

111ount a valid and kncn.vledg:-eable defense to a clain1. 
~ 

The plaintiff cannot be al.lowed to profit frorn hi s eleventh ho ur ability to retam an 

attorney and 1a~t ltluluk~ efforis to reopen di.scovery after the case htlS heen peild.ing for o\.:cr t'-"vo 

anda halfvear.s and is finally placed l1ll a U.iallist for Wfay through Jun~~ 2005. 



B. Dl'fendants' i\lotion for Soin mary .Judgrnent 

Th . .: ntotion Cor sun~.mary- judgrnent is hased on t\vo argumcnts: first, that the Strang.s 

\VCle not in po5scs:-.ion of the prc·p.::rty at the tin1e of the incidcnt and are not rcS'pon~ibJc; cu1LL 

the L1ll. T r i s \\-t: l! sdtled thai l na motiun for surnm.ary judgn1ent all disputt:d f~iCL-i are cCJri~true:J 

w the l.ighr n1ost J~rvurable to the non-Dkl\ .. ~tng party (Strang). 

_Iii ]C)77 the Sir:mv<..: m1rch:1s~d n~-:d t~"t:1lr' iu RmLa()r that ludwled iviacDonald'.:..: ~viarket - - ------o-- t---------------------- -------- ---~----e---

<iiid sun1c apartnKnb. Frmn 1977-1993, ilH:~ Stn:wgs ran the rnarkel dnougb a corporation, 

.lusepli Pe1 !.Y .-.o lllat the y could retire. t m rhf' /H1v1ce of counseL the Strangs did no[ give- ritic 

1. L ! o • ·' ' • ' • ' • ·' 1 ., o• ., ,. '' • ',.. 
~mu !;:.tKt' P<\CK a mo.rrgage: rmner rncy retmnea f.!tJC' ro tne ou!!umg unru n t.s! U!!V p.cuo ro r. 

f-·:l)i. :1 rnnntb at"tl~r the dosi n~. R1chard Strang was a pn1d cmplnyee of PcrT;-· Dun n~ the 

rnj_kcs Peny Jc."pun-~ible for all building n1;:unrenance. 

7 



Pert}'; as the possess()t of the prenuses lil October 1996 has never been joined as a 

defendanL 

2. Disputed Facts 

The plaintiffs response to defendant's Statement of !'v1ateria.l fiacts (SJ"v1F) does 

not sufficiently controvert an y essential facts or assert an y other facts tltat raise a 

dispute as h"\ a..Tly material facts. 

The onJy facts that are denied or quaiified pertain to '".rhet..her or not the 

defendants rdi nquished con troi of tl1e propert-y to Perry in 1993. The defendants' 

assertion tt1at tt1ey had ttrrned over control of t.i-1e prerrtises to Perry rs based on t.'-te 

• • • • _. ---· • .. ... ~ . • . . ~~:~~!;'·::h.--:··:-:-,,~.~ personall<.:.n.ov.,nectge ot 1\lchard. ~trang set out 1.11 tus at!H1avlt. ~-~~~ ~ .:::.::: !.":~ 

dernonstrated an y personal1cnovvledge or ot..her evidence as to \"!ho •N as 1n possess1on 

of the prerr1ises in October, 1996. Kalis1 affidavit speaks gene:rally t(J his personal 

sib.Jation, d.eaL1ngs v . .7ith hi s former attorney and ~,;fiddlesex Insurilnce. 

The court condudes tbat the piaintiff has faiied to demonstrate any material facts tn 

dispute that are relevant to the :ssue here. 

III. 

The Stra..Dgs daim that s1nce i 993 they have not exercised control over the building or the 

Dus1ncss. a11d that at the most, they are 1n a ia..~diord~tenant relationship vvith Pe1Ty. 

l~ .. landlord ts generally not 11able for a da.t'1gcrous condition that con1es in to being after 

the lease l S executed a..'1d. the lessee takes exclusive possession and control of the prcnuscs. 

------------

~. On Dece~nber 1 fi, 2003 pia~I!tifffiled a ,~tatement entitied Stunif!1j .Kaits v. Joseph P et-ry, \vhich scts forth 
the general circumstances et his fall and his injuries. This is accompanied bv another document 
addressed to Perrv called "Denosition for Ans-~ver::/' !:ha:t the court ~ould IiberaUv ronsiruP as. . ..:. . ~. - . , . . . - . . . - --. 

1nterrogatones. i P.ere lS no evtdence t.r.at these tltings l.·vere ever served on lJerry or t!Jat he \VJS cvcr 
rrtade a part:v defendant to this case. 

8 



l'c•RT~. § 355 (1.065) (lc.ssor is not su.bject to liahilit:Y for any dangcrous condiLi.on that cornes into 

bis ,rnc~pert~v undtT thi.~ c\clusive i.:Unlrol ofhis tenants whcn the land lord: l) li:n!s ro d1~ cin·-;e the 

L·xJstcncc of a [;li.-.:-i!t. defcct \vhkh he kttU\VS or ~hould ha.vc lu1u\Vil existcJ. hw vvhich \\·US n, r/ 

hntHVn LLJ iJ-tc tcnants or Jiscovcrcd by the tenants; 2) gratuitously undertakcs tn mukc n.:pair:) ar~d 

ducs so ncgligcnlly: ur 3) ex pressi y ugn:cs to tnaintain the prerruses in gond. n.:pair. 

.\' 1chn!s req u: r:.:.·s 

th.: landlnrd tu c~tabllsJ1 an absencc df controt in order to avvld liabillty fOr any datJgcrou:-; 

(!ri Lhc rn:mis . .::-;. Lhr.: la.nd!nnJ rnust provc lack of cc·ntrol an.d that nonc of the l"/il'fw!s ~..,.·xccrt.iun~--; 

/\ :~d 60.1' 607. 

prcnu·;;;::;, pur:·auni to the tcrms ;Jfthc lcase. Ll 
ll-t. 

:\ lr. 

Juiy ]993. The 

the prcmis~..:~ •n guod repair ~t;1d shaii b-.~ respon~,ibie for ali m.aintenance o1 any kind. ,. 

9 
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Plaintiff allegcs L~at his injuries vvere due to bad lighting, a loose stair, a...11d no handrail. 

A.l1 ofthcsc wcrc problcrns tb.at the tenant should have discovered in his exerc1se ofreasonable 

care. The defcndants ncver agrecd to maintain t.t~e premises lli"ld did not agree to perform repmrs 

on the pren1ises. The safety issues that plainti1I atlegcs ted to bis fall vvere ohvious and Perry 

n1ust have been a"'rare oftherrL Perry vvas responsiblc for building maintenance. l'he fact that 

the defendants rctained the right to cnter the buildi11.g does not generate ~'1 issue of material fact 

sufficient to \Vi.thstand a motion for surnn1ary judgment vvhen Strang' s assertlons that he had no 

control over tht: prerftises are uncontroverted. 

!1.. revicVv· of the filc shows that th.e cow-t has providcd nun1crous cxtcnsions to the 

plaintiff to all o v.,· lUm to makc service, to get infonTtation, to respond to discovery, to arrange fOr 

to the court and folio v.,' a general theme that he 1s pro se .. that he is elderly, "\Vithout substfuY}tlal 

means to financ.:: this litigation, i S confused aJ1d unfaLuiliar with court rules an.d proceedings. 

NotwithstanJing h.is difficuh circumstan.ccs, the defCnda,.1ts are cntitled to stand on their 

rights to hold the plaintifJto his proot~ cspecially (h~er no t being gtven any notice of plaintitTs 

claims until six y ears at'1d eight months aftcr the accident an.d 1nore than nine y ears ufter they 

conveyed the business to Perry and retired to a ne~' life. 

TU ... 
The c1erk will make the following entries and the Oidcrs aJld judgmcnt of the court: 

' ·'"'· 
n 
D. 

Plaintiff' s ~v1otion to ~v1odify tr1.e Scheduling Order i s denied. 

Plaintiff' s !"vfotion to Continue lS denied. 

The dcfCndants are cntitlcd to a dismissal based on plai.ntiff:S~ repeated failure 
to appropriately respond to discovery &'1d for absolute fallure to comply \vith the 
courf s Or der rcgarding i\DR. 

lO 



D. Dcfendants l\iiotion ro Disn1iss \Vith pr~judiee ]s granted. 

E. Piaintiffs' 
. ' . ' . 

comp!alnl tS l1l.Sfn1SSt'Ci \VJth prCJUd.lCC. 

. . - . . . . 
d~lenci~-1nts \VOLtit.i other\YlSC 

hcc~Htsc th.~ conrt lla~~; dJs1nissed the cor.~1plaint the is~~uc j~_; n1oot ~md an Urder J!·: 

.J. The defcudants are ;:n.vanlcd thcir co::;Ls as alltJ\·Ved bv ruie and ::tatute. 

~:() ()RDFRFD . 

.. _uus 
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